
1
Vertimas iš originalo (angl  kalba)  lietuvi  kalb

Originalus leidinys prieinamas internete,
JT Europos Ekonomin s komisijos tinklaviet je:

 <http://www.unece.org/env/pp/a.to.j/handbook.final.pdf>

Paulius Markevi ius
Teisininkas-vert jas, verslo liudijimo Nr. V0655232
Angl  k. filologijos bakalauro diplomas B Nr. 973092
Teis s magistro diplomas MGD Nr. 002573
Paribio 28-14, Vilnius
El. paštas: paulmark@mail.lt

TEIS S KREIPTIS  TEISMUS PAGAL ORHUSO KONVENCIJ  VADOVAS

8 skyrius. Strateginiai ieškiniai prieš visuomen s dalyvavim
Jennifer Gleas

Daugelyje Jungtini  Taut  Europos ekonomin s komisijos (JTO/EEK) šali  pilie iai jau ia naujos, nerim
kelian ios tendencijos poveik  – jiems iškeliamos bylos už parodymus viešuosiuose svarstymuose, paraš  po
peticijomis rinkim , kreipim si  teism  d l aplinkos apsaugos arba kit statym  pažeidim  arba atvir
pasisakym  viešojo intereso klausimais [129]. Šios bylos vadinamos „strateginiais ieškiniais prieš visuomen s
dalyvavim “ (vert jo pastaba: angl. strategic lawsuits against public participation; trumpinys – angl. SLAPP,
liet. SIPVD) [130]. SIPVD yra kli tys, trukdan ios užtikrinti pilie  teis  kreiptis  teismus ir gyvendinti
Orhuso konvencij . Šiame skyriuje pateikiama bendra trumpa strategini  ieškini  prieš visuomen s dalyvavim
apžvalga.
Išsamiai dokumentais patvirtinta, jog SIPVD yra naudojami visuomenei atbaidyti nuo dalyvavimo Jungtin se
Valstijose, taip pat yra rodym  d l SIPVD plitimo Kanadoje, Jungtin je Karalyst je, Rusijoje ir Kazachstane.
Tik tina, kad SIPVD taikomos daugelyje kit  Europos šali , nors jos galb t dar n ra atpaž stamos kaip speciali
teisin  priemon , kuri  panaudoja visuomen s dalyvavimo priešininkai.

Kas yra SIPVD?

SIPVD yra tam tikros r šies civiliniai ieškiniai, pateikiami nevyriausybin ms organizacijoms arba fiziniams
asmenims d l atvir  pasisakym  viešojo intereso klausimais [131].
SIPVD yra s kmingai naudojami, kad žmon s b  atbaidyti ir ne gyvendint  savo teis s viešai kalb ti apie
visuomen s interesus ir teis s reikalauti, kad valdžia atitaisyt , kas buvo pažeista. SIPVD daro poveik
demokratijos procesui, silpnindami pilie  nor gyvendinti savo teis  dalyvauti priimant politinius sprendimus
arba nuolatos steb ti valstybines agent ras. SIPVD taikiniams dažnai tenka po kelet  met  bylin tis patiriant
nemažas išlaidas, kol teismas priim  sprendim  j  naudai.
Mažiausiai vienoje iš JTO/EEK šali  SIPVD vertinami kaip pastangos nubausti už Konstitucijos ginam  teisi
gyvendinim . Jungtini  Valstij  teismai, atmesdami SIPVD, dažnai cituoja JAV Konstitucijos Pirmosios

pataisos straipsn  d l peticij , kuris užtikrina „teis  teikti Vyriausybei peticijas d l skund  tenkinimo“ [132].

Šiame Vadove nagrin jami SIPVD
Mažiausiai dviem iš Vadove nagrin jam  atvej , pilie iai tapo SIPVD taikiniais už pastangas dalyvauti priimant
vyriausybinius sprendimus. Kazachstane (atvejis d l pernelyg dideli  mokes ) fizinis asmuo viešajame
svarstyme kalb jo apie bendrov s vykdom  aplinkos tarš . Pilie io liudijimai prieštaravo bendrov s nusamdytos
laboratorijos atstovo liudijimams. Laboratorija pateik  pilie iui ieškin , apkaltindama j  sumenkinus laboratorijos
dalykin  reputacij . Galiausiai teismas nepri  jokio sprendimo, ta iau pilie iui teko sumok ti už atstovavim
teisme. Tokie atvejai atgraso žmones kalb ti viešuosiuose svarstymuose.
Rusijoje (Nikitino atvejis) vyriausyb  apkaltino buvus  Rusijos laivyno kapiton  išdavyste šnipin jant,
atskleidžiant valstyb s paslaptis ir kitais nusikaltimais d l to, kad jis pareng  ataskait , kurioje buvo informacijos
apie galim  spinduliuot s gr sm , keliam  kai kuri  Rusijos povandenini  laiv  ir branduolini  atliek  saugykl .
Nors galiausiai Nikitinas buvo visiškai išteisintas, jis penkerius priešinosi kaltinimams (o tai brangiai kainavo).
Bylos metu dal  laiko jis buvo kalintas. Netgi paleidus iš kal jimo, buvo stipriai suvaržoma jo jud jimo laisv .
Nikitino atvejis – kraštutinis, ta iau ne vienintelis pilie  persekiojimo už atviras viešas kalbas pavyzdys.
Prisimindami Nikitino patirt , kiti pilie iai gerokai pagalvos, ar tikrai verta ginti aplink .

Pilie  atkirtis SIPVD – priešieškiniai
Siekiant užkirsti strateginiams ieškiniams prieš visuomen s dalyvavim , Pring ir Canan rekomenduoja toki
ieškini  atsakovams atsikirsti priešieškiniais. Jie konstatuoja, kad „daugiausiai žadanti SIPVD reiškinio
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2
prevencijos ir gydymo priemon  ... yra ... priešieškiniai“ (angl. SLAPPback): jais SIPVD taikiniai apgr žia
reikalus ir pareikalauja iš ieškov  atlyginti SIPVD padaryt  žal  ir nuostolius [133]. Konstitucini  arba kit
teisi  pažeidimai, ieškiniai d l piktnaudžiavimo procesin mis teis mis arba deliktin s teis s pažeidim ,
pavyzdžiui, d l piktinan io, žeidžian io elgesio – tai teisini  pagrind , kuriuos galima naudoti priešieškiniams
prieš SIPVD, pavyzdžiai [134].
Dažniausiai pasitaikantys priešieškini  prieš SIPVD pagrindai yra piktybinis teisminis persekiojimas ir
piktnaudžiavimas teisminiu procesu. Daugelis priešieškini  prieš SIPVD baigiasi sutarimu, tod l apie galutinius
rezultatus nepranešama [135].

statyminis atkirtis SIPVD

Siekiant užtikrinti, kad SIPVD bylomis visuomen  nebeb  atbaidoma nuo dalyvavimo, reikia priimti statymus
prieš SIPVD.[136]. Kai kurios JTO/EEK nar s ir kitos šalys jau pri  nuo SIPVD atgrasan ius statymus.
Vyriausyb s tur  b ti suinteresuotos priimti statymus prieš SIPVD, taip užtikrindamos pilie  galimyb
dalyvauti priimant valstybinius sprendimus ir užkirsdamos keli  SIPVD teik jams piktnaudžiauti teismais,
siekiant sutrukdyti visuomenei dalyvauti valstyb s valdyme. SIPVD teik jai dažnai stengiasi nutildyti pilie ius ir
užkirsti keli  debatams savivaldyb se, kur gali diskutuoti daug žmoni  ir kur išrinktieji valdžios atstovai priims
sprendimus. statymai prieš SIPVD turi apsaugoti galimus taikinius, nesuvaržydami teis s kreiptis  teismus d l
žalos.
Kelios grup s drauge pareng  JAV statymo prieš SIPVD model  [137]. Šis statymas gal  tapti pavyzdžiu
kitoms JTO/EEK šalims, rengian ioms statym  prieš SIPVD projektus.
statymu, pavyzdžiui, nustatoma, kad „veiksmai, kuriais palaikoma konstitucin  peticijos teis , skaitant teis

teismin  gynyb , poveik  veiklai, informavim , komunikavim  ir kitok  dalyvavim  valstyb s valdymo
procesuose, turi b ti apsaugota nuo civilin s atsakomyb s, nepaisant ketinim  arba tikslo, išskyrus atvejus, kai
nesiekiama jokios veiklos, rezultat  arba pasekmi  valstybinio valdymo arba rinkim  srityje“ [138].
statymo projektu užtikrinama SIPVD taikinio teis  prašyti teism , kad ieškinys b  atmestas. Tuomet byla

sustabdoma, iki teismas nutaria, ar pateiktas ieškinys neteis to SIPVD atvejis [139]. B tent SIPVD teik jas
privalo rodyti, kad jo ieškinys – ne SIPVD, o teis tos pastangos pateikti teismui prašym  nagrin ti skund
[140]. Jei teismas vertina ieškin  kaip SIPVD ir tod l atmeta, ieškinio taikiniui atlyginamos visos bylin jimosi ir
atstovavimo išlaidos. Teismas taip pat gali skirti SIPVD teik jui baud , kad atgrasint  toliau teikti tokius
ieškinius [141]. Jei d l SIPVD asmuo nukent jo, jis gali prašyti priteisti iš šio ieškinio teik jo kompensacij  ir
žalos atlyginim  [142].

Visuomen s dalyvavimo apsauga

Nors SIPVD ir kiti bauginimo b dai daro poveik  visuomen s dalyvavimui kai kuriose JTO/EEK šalyse ir, regis,
plinta po region , visuomen s dalyvavimas d l to netur  b ti stabdomas. B tina kuo pla iau skleisti
informacij  apie ši  taktik , taip padedant teismams lengviau atpažinti, kad jie pateikti bauginimo ir
persekiojimo tikslais. Vyriausyb s taip pat tur  skatinti visuomen s dalyvavim , pirmiausiai teisindamos
draudim  teikti SIPVD.
Toliau pateikiame išvadas bei rekomendacijas, pagr stas bendra ir gaut  atvej  analize. Šis s rašas negali apimti
vis  klausim , taip pat jis n ra skirtas taikyti visoms be išimties JTO/EEK regiono teisin ms sistemoms.
Valstyb s pa ios turi nuspr sti, kurios priemon s labiausiai tikt  j  b klei. Ta iau s raše nurodomi galimos
praktin s, teisin s ir institucin s priemon s. Taigi valstyb s nar s ir kitos šalys galb t nor s neatsilikti
gyvendindamos savo prievol  pagal Orhuso konvencij  – užtikrinti visuomen s teis  kreiptis  teism .
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Citizens and NGOs in many UNECE countries are feel-
ing the impact of a disturbing new trend — they are getting
sued for presenting testimony at public hearings, collecting
signatures on petitions, filing lawsuits when environmental
and other laws are violated, or otherwise speaking out
about issues of public interest.129 These lawsuits are
referred to as “strategic lawsuits against public participa-
tion” (SLAPPs).130 SLAPPs are obstacles to ensuring that cit-
izens have access to justice and in implementing the
Aarhus Convention. This section presents a brief general
overview of SLAPPs. 

It is well documented that SLAPPs are used to deter
public participation in the US and there is evidence that the
use of SLAPPs is spreading to Canada, the UK, Russia and
Kazakhstan. It is likely that SLAPPs are used in many other
European countries, although they may not yet be recog-
nised as a specific legal tool used by opponents to public
participation. 

What are SLAPPs?
A SLAPP is a type of civil lawsuit filed against an NGO

or individual for speaking out about an issue of public
interest.131

SLAPPs are successfully used to deter people from
exercising the right to speak out about issues of public
interest and the right to ask the government to correct a
wrong. SLAPPs have an impact on the democratic process
by decreasing citizen willingness to enforce rights, to par-
ticipate in policy-making, or to act as “watchdog” over gov-
ernment agencies. The targets of SLAPPs must often
endure several expensive years of litigation before a court
rules in their favour. 

Courts in at least one UNECE country view SLAPPs as
efforts to penalise the exercise of constitutionally protect-
ed liberties. US courts that dismiss SLAPPs often cite the
petition clause of the First Amendment of the US
Constitution, which guarantees “the right to petition the
Government for a redress of grievances.”132

SLAPPs identified in case studies
In at least two case studies, citizens attempting to par-

ticipate in government decision-making were targets of
SLAPPs. In Kazakh Case 3 (the Excessive Fees Case), an
individual spoke out at a public hearing about pollution
discharged by a company. The citizen’s testimony con-
trasted with the testimony given by a representative of a
laboratory hired by the company. The laboratory filed a
lawsuit against the individual, claiming the individual
injured the laboratory’s reputation. Ultimately, the claim
was unresolved, but the citizen had to pay for representa-
tion in the case. Cases like this will discourage people from
speaking out at public hearings. 

In Russia Case 2 (the Nikitin Case), the Russian gov-
ernment charged a former captain in the Russian Navy with
treason through espionage, disclosure of state secrets and
other crimes for preparing a report that included informa-
tion about the possible radiation hazards of some Russian
submarines and nuclear waste storage sites. Although
Nikitin was ultimately acquitted, he spent five years fight-
ing the charges (at considerable expense). During part of
this period, Nikitin was held in custody. Even when he was
not in custody, his movements were severely restricted.
Nikitin’s case is an extreme example of the harassment cit-
izens may face for speaking out, but it is not the only exam-
ple. Certainly other citizens will think twice about advocat-
ing for the environment after Nikitin’s experience. 

Responding to SLAPPs —
SLAPPbacks

In order to deter SLAPPs, Pring and Canan suggest that
targets should “SLAPPback.” They state, “[t]he most prom-
ising prevention and cure for the SLAPP phenomenon … is
… the ‘SLAPPback’: a countersuit in which the targets turn
the tables and sue the filers for the injuries and losses
caused by the SLAPP.”133 Violation of constitutional or
other rights, abuse of process or tort claims, such as outra-

Chapter 8
Strategic lawsuits against 
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geous conduct, are examples of legal theories that can be
used in filing SLAPPbacks. 134

Perhaps the two most common claims in a SLAPPback
are malicious prosecution and abuse of process. Many
SLAPPback cases end in settlements, so the final outcome
is not reported.135

Legislative responses to SLAPPs
One way to ensure that SLAPPs do not continue to

deter public participation is to enact anti-SLAPP laws.
Some UNECE and other countries have adopted laws dis-
couraging SLAPPs.136 It is in the interest of governments to
pass anti-SLAPP laws to ensure that citizens are able to par-
ticipate in the government decision-making process and to
stop filers of SLAPPs from misusing courts to deter citizens
from participating in government. SLAPP filers are often
trying to silence citizens and take a debate out of city hall,
where many people can participate in the discussion and
where elected officials will make a decision. Anti-SLAPP
legislation needs to protect targets without interfering with
the right to bring grievances to court.

Several groups came together to draft a model anti-
SLAPP bill for the US.137 This bill could serve as a model to
use in drafting anti-SLAPP bills in other UNECE countries.
The bill states in part:

“Acts in furtherance of the constitutional right to peti-
tion, including seeking relief, influencing action, inform-
ing, communicating, and otherwise participating in the
processes of government, shall be immune from civil lia-
bility, regardless of intent or purpose, except where not
aimed at procuring any governmental or electoral action,
result, or outcome.”138

The draft bill ensures that, when a SLAPP is filed, the
target can move to ask the court to dismiss the case. The

case will be put on hold while the court determines
whether it is an illegal SLAPP case.

139
The burden of proof

is put on the SLAPP filer to demonstrate that the case is not
a SLAPP, but a legitimate attempt to petition the court to
address a grievance.140 If the court agrees that the case was
a SLAPP and dismisses the case, the SLAPP target will be
awarded the costs of litigation and attorney fees. The court
may also require the SLAPP filer to pay sanctions to deter
future SLAPPs.141 If a person is injured by the SLAPP, he or
she may seek compensatory and punitive damages from
the party that filed it.142

Protecting public participation
While SLAPPs and other methods of intimidation have

an impact on public participation in some UNECE coun-
tries and are likely to spread throughout the region, it is not
a reason to stop participating. Information has to be spread
widely about the use of these tactics so that courts will
more easily recognise them as intimidation and harass-
ment. Governments should also be encouraged to protect
public participation by making it illegal to file SLAPPs in
the first place.

The following list of conclusions and recommenda-
tions is based on the analysis and the cases received. This
list cannot cover all issues in detail and does not purport to
be applicable to all legal systems within the UNECE region.
It will be up to individual states to determine those meas-
ures that are most applicable to their situations. However,
the following items might give some indication of possible
practical, legal and institutional steps that parties and other
states may wish to take in line with the access to justice
obligations under the Aarhus Convention. They are divid-
ed according to subject matter. 
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